RESOLUTION NO. 2343

A RESOLUTION OF THE CITY OF SALISBURY, MARYLAND AUTHORIZING THE
MAYOR TO ENTER INTO A MEMORANDUM OF UNDERSTANDING WITH
MARYLAND BROADBAND COOPERATIVE, INC.,, FOR THE PURPOSE OF
PLANNING AND CONSTRUCTING A FIBER OPTIC INFRASTRUCTURE IN THE
CITY.

WHEREAS, the City of Salisbury desires to enter into an agreement with Maryland
Broadband Cooperative, Inc. for planning and constructing a fiber optic infrastructure to be
located 1n the City; and

WHEREAS, the Maryland Broadband Cooperative, Inc. is a non-profit cooperative the
provides fiber optic infrastructure and services in the State of Maryland; and

WHEREAS, a fiber optic infrastructure will be of great benefit to the citizens, businesses
and government of the City of Salisbury; and

WHEREAS, the terms and conditions of the proposed agreement are set forth in the
attached Memorandum of Understanding (MOU).

NOW, THEREFORE, BE IT RESOLVED that the Salisbury City Council authorizes
the Mayor to enter into the aforementioned MOU with Maryland Broadband Cooperative, Inc.

THE ABOVE RESOLUTION was introduced, read and passed at a meeting of the
Council of the City of Salisbury, Marvland held on 14 day of September, 2013 and is to become
effective immediately upon adoption.

ATTEST:

< / y (r
Kimberly R. Nicagls ,3 Jacob Rl bak’\ //
CITY CLERK PRESIDENT, City Council

APPROVED BY ME THIS

/6 Mday ofM, 2013
J amegeton, Ir. ;

MAYOR, City of Salisbury



INTER
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MEMO

OFFICE _ o
OFFICE OF THE MAYOR
To: Tom Stevenson, City Administrator
From: Julia Glanz, Assistant City Administrator ‘3
Subjcet:  Maryland Broadband- Fiber MOU
Date: September 10, 2015

P = — — = —_———— — == — . = PraarTra

Please find a resolution and MOU between the City of Salisbury and Maryland Broadband
Cooperative, Inc. which would allow for the construction, implementation, and upkeep of fiber
optic cables in the Downtown-area. Fiber optic cables will bring extremely high speed internet to
our Downtown. Other cities have seen this as a crucial component for.growing an economy.

Unless you or the Mayor have any further comments, please forward this memo and the
attachments to the Council for their discussion,

Attachment: Ordinance- MOU, Resolution for Mayor to Enter into an MOU with MDBC



MEMORANDUM OF UNDERSTANDING
between
City of Salisbury
and

Maryland Broadband Cooperative, Inc.

is made this day of ~ 7013 by and between MARYLAND

BROADBAND COOPERATIVE, INC., Marvlan'd/:éb)nsumer coopé’rative corporation with its
principal offices located at 2129A Northwooanve Salisbury, Marvland {(hereinafter referred to
as “MDBC™), and the City of Sahsbur), Mar}land \i}‘nlﬁClpal corporan\Em of the State of

Maryland (hereinafter referred to as:’ Clty})

WHEREAS, the City_is cune&the process of plannmoxand constructing fiber optic
infrastructure to be locate/damthe City, as depmted:m EXHIBIT 1%Which is attached and made a

NV Ny

part of this Agreement-(hereinaﬁer referred to q\s-?the Fiber System™); and
O

WHEREAS\mé MDBE_is a’x%-n\proﬁt copperative that provides fiber optic infrastructure

NN

and servlces to underservedareas of the State of*Maryland; and
\\
Whereas “the City desires to sellassign and deliver certain rights connected to the
NN\
Fiber System to M[{BC: and MDBC desires to purchase those rights, and thereafier to use,
operate, inspect, mai}\lta\in»and repair the Fiber System, in accordance with the terms and

- : N
conditions of this Agreement;"and

Whereas, subject to Paragraph 28 below (relating to Relationship of the Parties), the
purpose of this Agreement is to develop a collaboration between the parties on the matters set

forth herein; and



Now, THEREFORE, in consideration of the foregoing recitals and the mutual covenants

set forth in this Agreement, the parties agree as follows:

| CONSTRUCTION AND SALE OF FIBER SYSTEM BY CITY TO MDBC
A. During construction of the Main Street Masterplan project, a copy of which is

attached and made a part of this Agreement as EXHIBIT 2, with regard to the Fiber System,

the City’s responsibilities shall be as follows: (1) to procn.l'reiﬁ"nd contract with a contractor

to install the main conduit, hand holes and service cﬁndu:t,x@) to oversee and inspect the
. N

installation of conduit, hand holes and servu:e"‘lmee, and“%(?s) to terminate service lines

outside of buildings at a capped stub of condult,;and

MDBC’s responsibilitics during constrli:tmn of thc Main Street.Masterplan project

S

!

with regard to the Fiber System shall be as follg‘:fsxf(l)rto provide techmcal support for

questions from the City arising from the desngn of the;gondunt hand holes and service lines;

(2) under a separate construction agreement~(0 .be entere&w‘nlzoaby and between MDBC and the
)
City, to undertake l‘GSpOﬂSlblllty for the procuremcnt and nbtallatlon (either directly or through a

go Ny
subcontractor engag, d=by MDBC) of the fiber optlc lmif:}ncludmg service lines; (3) to
N,

oversee and inspect he mstalhtlon of fber optic lines and service lines; and (4) to

coordinate installation of ﬁber Optlc lme 1nterconnect10ns with individual property owners,

which wg,lj., wimembers of MDBC o prowde high-speed internet services to individual
o e, ™ . \"\ :
( RN \ \ 'm.,,;;:
property, owners. AN RSN
i \‘.“‘ . “ . \_\
3 ' \\ \,

\ X
B. Subjcct to the Clty reservmg a secured interest in the Fiber System and a right of
reversion through lcgal\actlon to ensure that MDBC performs all of its duties as outlined in

N

this Agrecement, and ﬁn!\c‘ss otherwise addressed in this Agreement, upon the completion of
the construction, and the c&ni}aletion of testing, of the Fiber System, in consideration of the sum
of One Dollar ($1.00) and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the City agrees to sell, grant, transfer, deliver and convey to
MDBC, its successors and assigns to have and to hold the same forever, all of the City’s rights,

title and interest in and to, as well as good and marketable title to, the Fiber System.,



C. The said sale of the Fiber Svstem by the City to MDBC shall be consummated and
closed on a date mutually agreed to by the parties (hereinafter referred to as the “Closing Date™),
taking place promptly after the completion of the construction, and the completion of testing, of
the Fiber System, through the execution and delivery of a Bill of Sale by the City substantially in
the form as EXHIBIT 3. which is attached and made a part of this Agreement. As apart of the
closing of the said sale of the Fiber System by the City to MDBC, the City shall execute and
deliver an Easement Agreement substantially in the form as EXHIBIT 4. which is attached and
made a part of this Agreement. Said Easement Agreeme/ng a’n/d the sale of the Fiber System
shall remain in force until such time as the City/g:\t\it/ior{s\fo\rland receives a court order to
terminate the easement and ownership of thesFiber System pursuant to Section 18 of this
Agreement. _ \

D. On or promptly after the Closing Date, the City, shall provide to"MDBC all as-built
drawings and records of the Fiber System. % N

E. To the extent that the Fi\béfSS_)7'stem is constructed and completed in multiple phased
steps, the parties by mutual agreement'may détermine to consummate and close the sale of the
Fiber System with multiﬁlbsings, wilh \fhe Citysexecuting and_delivering a separate Bill of

Sale at each such closing@h correSpondingé)rtion of the Eiber System then completed.

2. NO"ASSUMPTION-OF.LIABILITIES OR OBLIGATIONS

N K

/-_-\ - - 0 g . . . - -
The'MDBC shall not assume.any llabllltlgf;or obligations of the City and nothing shall be
NN NN .
construed, as.imposing any, 'ha{ﬂnyQ&bhgauon upon MDBC other than those specifically
provided %herein. If, however, the Ciiy obtains funding for the Fiber System from loans,
grants or any other source that de;nands compliance by or the assumption of any obhigation by
MDBC, MDBC must’\agre\ci,/in writing, to comply. If MDBC’s agreement 1s not received within
30 days of any such request by the City, this Agreement will terminate and any Bill of Sale or
Easement Agreement previously executed in reliance upon the said anticipated loan, grant or

other source of funds will be subject to nullification by the court pursuant to Section 18 of this

agreement.

3. MAINTENANCE PROCEDURE

L2



After the Closing Date, MDBC shall have all resmnsibiliiies for maintenance, repair and
locating of the Fiber System. The MDBC agrees that it shall use all commercially reasonable
efforts to perform routine, periodic maintenance work during the City’s normal business hours.
The City acknowledges that, after the Closing Date, MDBC shall have the right to access the
Fiber System twenty-four (24) hours a day, seven (7) days a week, for installation and

mﬁintenance, provided such access does not negatively impact City operations. Prior to all

=

visits, the MDBC shall, if so notified by the City, conform witli:the reasonable notice provisions
promulgated by the City from time to time, and telephoneithe City’s so designated authorized
i 3

representative at a telephone number, all as set forth ~in'5?h'e wrrﬁmgtn notice to be provided by the
from time to time.

4. REMEDY OF IN,TERFERENCEAA‘NDK AGREEMENT‘QTO PROVIDE
COMMERCIALLY REASONABLF;._IOPERATION AN%&%AINTENANCE

The MDBC guarantees that in thdvevent any;of its 0‘{}'3 ations interferes in any way with

e m%b \Q‘:& ‘\é i
the operation of the Crt@hall remec‘l??x{le mterje%r?é* to thewreasonable satisfaction of the

. 5 r
City. The MDBC sha! provrde the City with- an;c/rénergency telephone number(s) by which the

City can contact a responsrble emp}oyee agen\ r‘representatlve of the MDBC twenty-four (24)
’x‘!\ thd
hours a}ay%(?) daysra weekf-‘*-MDBC shdl 1pr0v:dc for the commercially reasonable

D

operation-and mamtenance of ‘the Fiber™Sys em for the benefit of the City and all of

\"\

MDBC’ sgs{)mcrs EXCEP{ AS\'I{IERWISI: SET FORTH IN THIS AGREEMENT,
MDBC MAK\F;S NO OTHE\R\WARRANTY EXPRESS OR IMPLIED, HEREUNDER,
INCLUDING ANYé;,WARRANT}Y OF FITNESS FOR A PARTICULAR PURPOSE, AND

ALL SUCH WARRANTIES ‘ARE HEREBY EXPRESSLY DISCLAIMED. lﬂRAFTING

.1

eral exclision/disclaimer. ofUCC. :mphed warmnnes is - normaﬂy

b

contained. in, all: operating: agreements of this_sort;iand: it is ‘contained:in all such-MdBC

...... et e T 1 i ) e e - ey,

'rigrejeﬁryéfrrr: MdBC ”’greeable to the newly proposed: evpress warranty above, "but- ah’

uuuuu [P

warrrmty prowsmns imust.be expressly set fort.-'t n the Agrec greement ]

5. REVENUE SHARING, PAYMENTS AND AUDITS



A. The MDBC shall pay to the City a portion of the revenue generated from MDBC'’s
leasing of dark fiber in the Fiber System. The rate or rates charged by MDBC may be
established and set by MDBC in its sole discretion. The portion of the revenue payable to the
City by MDBC shall be equal to fifty percent (50%) of the lease amount paid by MDBC
members on a monthly basis for leasing of dark fiber in the Fiber System. There is no revenue
share derived from lit services delivered to customers in the Fiber System. If requested by the
City. a copy of all such member agreements shall be provided.td the City, provided however, that

the user name and such other information as required, yv be rédacted should MDBC determine

in its sole discretion that confidentiality requires so. [DRAF T, ING NOT E MdBC cannot-agree
AN hY -
to this provision _giving the C:ty -approval r.';hts of the rates ¢ charoed Any such_third party

AN o TN

under Section 501 (c)(12) of the Internal Revenue Code. The loss of the cooperative’s tax

N NC O/ X TN N

exemption would, of course, be catastrophic for MABC. The City however can take comfort
N NN

that even without rate approval rights, it is_adequately protected since it is_in_MdBC’s
AN S NS

interests to generate maximum revenues fram the Fiber System. ]

B. All fee payfﬁé{ts:re\to be paid within 60€zw\sof\1_',eceipl of payments from MDBC
members. The MDBC .w{l\providé quarterly reports identifying dark fiber optic cable usage-and
revenue genEr‘a?é_hd“toxthe City. The-MDBG.will ‘also allow the City, at the City’s expense, to
audit m{ph)@(l&ﬁ\ber“t)ptic i;frastruclure an‘d-ﬁ\n/ancial records no more than twice per calendar
year to ver\ify\payments due_under this Agreement. Any fee pavments due for any partial annual
period shall bt;\ prorated. Thé MDBC shall make a reasonable attempt to recover all payments
due from its mémbers for leasm0 the dark fiber. In the event a member does not provide
payment and service'is dlss/onlmued the MDBC shall not be responsible for past due amounts
for that member, but the C\lp'-/r;a}’, at its option, seek to collect the past amounts owed with
the full cooperation of the MDBC and shall be entitled to deduct its reasonable attorney’s
fees and costs incurred by it in collecting past due amounts before dividing the amount

collected with MDBC on a fifty percent basis. Service shall be discontinued after 90 days in

default. unless special circumstances are documented and provided in writing to the City.

6. CITY USE OF FIBER SYSTEM STRANDS

3



After the Closing Date, without cost to the City, MDBC will provide the City with the
use of twelve (12) strands of the Fiber System for the use of the City in its sole discretion in its
municipal operations. These twelve (12) strands of the Fiber System will not be leased, licensed,
assigned or traded by the City with or to any third party. Except at outlined elsewhere in this
Agreement and specifically under Sections 1 and 18 of this Agreement, all ownership right,
title and interest in the aforesaid twelve (12) strands of the Fiber System shall at all times after

the Closing Date remain exclusively with MDBC.

Bs, The City shall. ‘mdemmfy,’defend and hold MDBC and its employees or agents
harmless aoamstsany claim ;)\rllabll]ty fordoss from personal injury or property damage resulting
from or arising ot ofthe use ofthe Fiber System by the City, its servants or agents, excepting,
however, such clatms ‘or deglaues that may be caused by the acts or omissions of MDBC or its

employees or agents.

9.  INSURANCE

The MDBC shall maintain comprehensive general liability insurance policy, which
names the City as an additional insured, in the amount of at least three million dollars
($3,000,000.00) combined single limit for personal injury and property damage liability per

occurrence in the aggregate.



10. FORCE MAJEURE

“Force Majeure Event” means any act or event that prevents the affected party
from performing its obligations in accordance with the Agreement, if such act or event is
beyond the reasonable control, and not the result of the fault or negligence, of the affected
party and such party had been unable to overcome suchr,a’c\bor event with the exercise of

due diligence (including the expenditure of reasonabl_g_su\ms). Subject to the foregoing
conditions, “Force Majeure Event” shall include \\w’itﬁ({l}t\liinitation the following acts or

events: (i} natural phenomena, such as storms, hurrlcanes, floods, lightning, wind,
drought, abnormal weather condition or actlons of the elements; volcanic eruptions and
earthquakes; (ii) explosions or fires arising from lwhtmng or other causes unrelated to the

acts or omissions of the party seeking to be excused from performancej\(iii) acts of war

(declared or undeclared) or publlc:\}lsorders, c1\'1!,:d|sturbances, riots, insurrection,
sabotage, military or guerilla action; -économic sanction 'or\_embargo, epidemic, terrorist
acts, or rebellion; (iv)@trikes, work stoppage, .siow‘-er;,m‘lbck-out or labor disputes;
(v) action by a oovernmental authorm, including-2 moritorium on any activities related to

the Agreement (provlded at such order has<been resisted in good faith); and (vi) the
\ 5

/T~ NN\

inability foF onc “of-the partles, despite |ts~reas0nable efforts, to obtain, in a timely manner,

OSSN GEINNG;

any oovernmental approval necessary to enab\lf/the affected party to fulfill its obligations in

NN

‘ICCOI"ddnCE \\:\Ith the AﬂreeTent, provided that the delay or non-obtaining of such
N
governmental approval is not attributable to the party in question and that such party has

/

.r

'

exercised its reaso}able cfforts to obtain such permit. A Force Majeure Event shall not be
based on the cconom:(;:hatdshlp'of either party.

Except as othen:'isq,e)iiiressl}’ provided to the contrary in this Agreement, if either
party is rendered wholly or partly unable to timely perform its obligations under this
Agreement because of a Force Majeure event, that party shall be excused from the
performance affected by the Force Majeure event (but only to the extent so affected) and
the time for performing such excused obligations shall be extended as reasonably

necessary; provided, that: (i) the party affected by such Force Majeure event, as soon as

reasonably practicable after obtaining knowledge of the occurrence of the claimed Force

7



Majeure event, gives the other party prompt oral notice, followed by a written notice
reasonably describing the event; (ii) the suspension of, or extension of time for performance
is of no greater scope and of no longer duration than is required by the Force Majeure
event; and (iii) the party affected by such Force Majeure event uses all reasonable efforts to
mitigate or remedy its inability to perform as soon as reasonably possible. Notwithstanding
anything herein to the contrary, the obligation to make any payment due to the City under
this Agreement shall not be excused by a Force Majeure evé?ft for such amounts as were

received prior to, or after the Force Majeure event in connection with the leasing of the

Fiber System.

11. COMPREHENSIVE EXCLUSIVITY OF ALL AGREEMENTS
It is agreed and understood that this Agree\ment contains all agreements promises, and

understandings between the Clty and, the MDBC; and.ﬁ at no verbal or® 01"11 agreements,

"N

S 2

promises, understandings, or warrantxeS\of any kind shal}\:&e\limdmg upon either party in any

\lgiw\and.@\ny additiomn, Varlatlon or modification to the
N

and meffecnve unless made an uwrltmg\and signed by the authorized

NN 7 NS

representatives of bdth ames \\The Exhibits leferred 10 herem are integral parts hereof and are

dispute, controversy, or proceeding a

Agreement shall be voi

hereby made a part of thJ\SkAgreement To the e\\(test that any of the provisions of any Exhibit

hereto are/1nc0n51stent with- the express term‘s‘\ef ‘this Agreement, the terms of this Agreement

DRAF TING NOTE AII warmnty provisions. miist ‘be; sexpressly set forth: inthe

Sttt S [

J)mﬂma Note nfter Sectioni4.above!]
\ \ \ '..\

AR

shall prevall
. S N

Agreement. Please ség

12. GOVFRNING LAW
\ ,‘| ’\

This Agrcumnt and the pel formance thereof shall be governed, interpreted, construed,

and regulated by the laws o_frthe State of Marviand.

13. TRANSFER OF RIGHTS AND OBLIGATIONS

A. The MDBC may assign or transfer its rights and obligations arising under this
Agreement to any entity legally authorized to operate a communications system, to any of ils
parents, subsidiaries or affiliates; to the successor by consolidation or merger; to a purchaser of

all or substantially all of the MDBC’s assets; 1o any entity which purchases either a majority or

8



controlling interest in the MDBC; and to any partnership in which the MDBC, or any of its
parents, subsidiaries or affiliates is a general partner, upon the written consent of the City, which
consent shall not be unreasonably withheld or delayed and shall be subject to the condition that

the assignee shall ratify and affirm the terms of this Agreement in writing. [DRAFTING NOTE:

This standard clause, that the Cl'fjj ;;-it;;:rnor r;.-r—easonabb: witlhold or delay consent, shﬁ]ﬁ

remain. Without it, the City would have the rig hr to_unreasonably withhold.its approval of an

assignment by MdBC, and to oggfz_r;gig_g demand inappropriate considerations for its approval.|

B. In its sole discretion, MDBC shall also h@'ﬂ%ﬁght\to grant third parties leases,
licenses and righis to use the Fiber S\'stem/for }he provisiorf"\cﬁ" communications services.

[DRAFTING NOTE: In its operations af the F:ber System, MdBC shom’d not be required to

obtain the City’s y’s approval to sign dark fi ber leases with its members. ] \

\/..,--

14. NOTICES
All notices hereunder must be in writing and_shall be deemed validly given if sent by
overnight mail, hand deli@?and/or certified mail; retum~;eceipt:\r'lequested‘ If sent by certified
mail, notices shall be deemed delivered three (3) daj.'s after"rﬁgiling if addressed as follows (or

any other address that the party to be notified may have designated to the sender by like notice):
\

MDBC: hY | ARYLAND. BRO,\DBA.\D COOPERATIVE, INC.
7179A Northwood Dnv
Sahsbury\MD 71801
Attention: Palrlck \rhtche]l President and CEO
CIty: CIT\ OF SALISBUR\

173\1\\19rth Division St.
Salisbury, MD 21801
Attention: Director of Information Technology

15. WAIVER OF TRIAL BY JURY

To the extent that a court of law would have jurisdiction over this Agreement, the parties

hereby waive trial by jury.



16. NON-HIRING OF EMPLOYEES

No employee of the City or any unit thereof, whose duties as such employee include
matters relating to or affecting the subject matter of the Agreement shall, while so employed,
become or be an employee of the party or parties hereby contracting with the City or any unit

thereof.

/%

17.  NONDISCRIMINATION IN EMPLOYMENT

P

The MDBC agrees: (a) not to dlscrmnnate*gy;zfl‘l\y 'manner against an employee or

applicant for employment because of race, color ;frellglon creedﬁage sex, sexual orientation,
marital status, national origin, ancestry, or physmal or mental handlcap ‘unrelated in nature and

;._

extent so as reasonably 1o preclude the perfom\lgance of such employment (b) to include a

‘%

1ce 10 the.ﬁ{\.d;_DBC Notw1thstandmg, the Foregomg upon written

receipt of such written nogklmg‘sﬁfrom the City, the Agreement shall remain in full force and effect.
In the event of such a termination by the City, the notice shall specify the acts or omissions relied
upon as cause for termination. Notwithstanding the foregoing, and except as outlined
elsewhere in this Agreement and specifically under Sections 1 and 18, if any termination of
this Agreement by the City takes place after the Closing Date, MDBC shall continue to own all
title and interest in and to the Fiber System, and shall continue to quictly enjoy the Fiber System

sold, transferred, conveyed, assigned and delivered by the City until such time as the City

10



petitions for and receives an order from the Circuit Court of Wicomico County to
terminate the easement granted to MDBC and the sale of the Fiber System on the grounds
of any material breach of this Agreement by MDBC, bankruptey of MDBC or dissolution
of MDBC, or its assignee. Failure, after the passage of the applicable time period for MDBC to
cure any infractions as set forth in this section, to provide commercially reasonable service or
maintenance of the Fiber System at a commercially reasonable rate, or to pay the City the
monies due in a commercially reasonable and prompt mafiter shall constitute a material

breach of this Agreement.

19. TERMINATION FOR COi ‘VEL\@\'CE

The performance of work under the¢ Agreement may be terminated by the City in
accordance with this clause in whole, or from\:i\fne to time~in part, whenever the City shall
determine that such termination is”in the best interest”of th)e City.  The City will pay all
reasonable costs associated with theMA'greerent that thesMDBC has incurred up to the date of
termination, and all reasonable costs as}omated with_termination of the Agreement; provided,

NN NN

however, that the MDBC: shall not be relmbursed for any anticipatory profits that have not been

NN

earned up to the date of termination. \Jotwlthstandmo the~forégoing, and except at outlined

elsewhere in this Agreement and spec1ﬁcall\ \under Sections 1 and 18, if any termination of

NN S

this Agreement by the Citytakes place after the Closmo Date, MDBC shall continue to own all

N NS
title and mtemd{?th\e\hbéSystem: and\‘sh_al! continue to quietly enjoy the Fiber System

sold, transferred, conveyed; assi gned~egld\gehvered by the City until such time as the court orders

a reversion of-the.Fiber System\ tb_‘the C\ity. End the extinguishment of the right-of-wav easement.

Vo

) \ /; “

20. DELAY\S\’*A\I)‘D EXTENSIONS OF TIME

The MDBC agr?ae\s/lé/ perform the Agreement continuously and diligently in a
commercially reasonable manner. No charges or claims for damages shall be made by the
MDBC for any delays or hindrance, regardless of cause, in the performance of services under the
Agreement. Time extensions shall be granted only for excusable delavs that arise from

unforeseeable causes beyond the reasonable control and without the fault or negligence of the

MDBC, as outlined in Section 10 of this Agreement



21. POLITICAL CONTRIBUTION DISCLOSURE

The MDBC shall comply with Election Law Article, §§14-101—14-108, Annotated Code
of Maryland, which requires that every person that enters into contracts, leases, or other
agreements with the State, a county, or an incorporated municipality, or their agencies, during a
calendar year in which the person receives in the aggregate $100,000 or more, shall file with the
State Board of Elections a statement disclosing contributions in excess of $500 made during the
reporting period to a candidate for elective office in an%‘pnmary or general election. The

A ;1’;,’

statement shall be filed with the State Board of Elections;(l:)- before a purchase or execution of a

lease or contract by the State, a City, an incorporated; nlClpgl__l]}y, or their agencies, and shall

cover the preceding two calendar years; and (2) i

he»contriblltiori?:%nlade after the execution of
a lease or contract, then twice a year, through ‘the contract term, ot (a) February 5, to cover
the 6-month period ending January 31; and (b)\August 5 jo"c;over the 6- rPfonlh period ending

July 31.

b, ‘

9rc§is ands )documcnts refating to the
s zx =, Pegd
5 wH

¢ City hc;‘r\eunder or any applicable statute of

limitations, whichever iS\{\ngcr and-shall makg them available for inspection and audit by

. m\ N - \;: .j
authorized representatives of the C{ty. O N

235, \COMPLIANCE WITH EAWS

The MEBG hereby represents and ;’;’arranls.that:

A ltis quaﬁiﬁgd to do biléiness in the State of Maryland and that it will take such action
as, from time to time, 1\{1ay be’necessary to remain so qualified;

B. Itisnotin at‘r&r:s-—witll respect to the payment of any monies due and owing the State
of Maryland, or any department or unit thereof, including, but not limited to, the payment of
taxes and employee benefits, and that it shall not become so in arrears during the term of the
Agreement;

C. It shall comply with all federal, State and local laws applicable 1o its activities and

obligations under the Agreement; and



D. It shall obtain, at its expense, all applicable licenses, permiis, insurance, and
governmental approvals, if any, necessary to the performance of its obligations under the
Agreement. The City shall reasonably cooperate with the MDBC in its efforts to obtain such

licenses, permits, and governmental approvals.

24.  LIABILITY FOR LOSS OF DATA
In the event of loss of any data or records necessary for the performance of the
Agreement where such loss is due to the negligenyof_, Ih{ MDBC, the MDBC shall be

responsible, irrespective of cost to the MDBC, for recr{zit/iné\s'uchslost data or records.

25. REPRESENTATIONS :
A. Each party to this Agreement represents and warrants to thélotﬁthm it has full

rights, power, and authority to execute'this Agreement_-

~

B. City represents and warrants,to VIDBC that no broker or finder has acted directly or

.f_‘-\ .
indirectly for the City”in cohnection with' thls Aareement or t 1¢ transactions contemplated

ONOON

hereby. and no broker O{Enze\r 1\5 e{mtled to,any brokerage-or finder’s fee or other commission
in respect thereof based\in any/way on thé, actions or statements of, or agreements,
anangement/s;';:}?ﬁnderstan"dings.madélwith-the City:

VAN \\

C.. MDBC represems “and warrants to City that no broker or finder has acted directly or
indirectly fom&e\MDBC 111\c9nqec1|on with this Agreement or the transactions contemplated
hereby, and no bro\lier‘or ﬁndef} isiemitled to any brokerage or finder’s fee or other commission
in respect thereof bas\ed\ in\any’fwz};' on the actions or statements of, or agreements, arrangemenits,

or understandings made G’-’itb /MDBC.

26. WAIVER

The failure of either party hereto to enforce any of the provisions of this Agreement, or
the waiver thereof in anv instance shall not be construed as a general waiver or relinquishment
on its part of any such provision, but the same shall nevertheless be, and remain in full force and

effect.



27. RULES OF CONSTRUCTION

The captions or headings in this Agreement are strictly for convenience and shall not be
considered in interpreting this Agreement or as amplifying or limiting any of its content. Words
in this Agreement which import the singular connotation shall be interpreted as plural, and words
which import the plural connotation shall be interpreted as singular, as the identity of the parties

or objects referred to may require.

between them for any purposes. The City and"\MDBC in performmg any,of their obligations

hereunder, shall be independent cofitractors or mdependent parties and shall. I.;discharge their

contractual obligations at their own l‘lSk\Sle_}eCt, howeverxtoithe terms and conditions hereof.

If any term, ‘covgndnt or.icondmon Lontamcd hetelmls to any extent, held invalid or

- '\

unenforceable in any I‘eSpeCt under the laws Oovemmg, this Abreement the remainder of this

ﬁﬁﬁﬁﬁﬁﬁ

shall bé v:{l\lld and cnforcuab\lt to~the fullest C\tent permltted by law.
My AN \
o

\ \. \ \ \\\
30. COUNTFRPARTS o

s \ i . .
This Ag:,rccngen} may be e_xecuted in one or more counterparts, all of which taken together
shall constitute onc and:the sarne instrument.

[Signature Puge Follows)



IN WITNESS WHEREOF., the parties hereto have executed this Agreement to be effective on

the date first set forth above.

WITNESS: CITY OF SALISBURY, MARYLAND
BY: (SEAL)
Name: LN
Title: /ﬂ Bd

WITNESS: MARYLAND BROADBA\D COOPERATI\'E, NC.

o\

\Patrlck Mltchell President/CEQ

(SEAL)

APPROVED AS TO FORM AND'LEGAL SUFFICIENCY

@ \

S. Mark Tilghman, City Atidrmey




EXHIBIT 1

FIBER SYSTEM

ﬁﬁs’ert di‘a\;\'fi}@

EXHIBIT 2

MAIN STREET MASTERPL AN BK@JECT




EXHIBIT 3

BILL OF SALE

The City of Salisbury, Maryland, a muniég\al corporation of the State of
Maryland acting by and through its City Council (the “Sgller’i) and MARYLAND BROADBAND
COOPERATIVE, INC., a Maryland consumer cooperatie corporation with its principal offices
located at 2129A Northwood Drive, Salisbury, Maryland (the‘“P\urchaser”) have entered into a
Memorandum of Understanding, dated as of . , 201’5 (the "Agreement”), whereby
Seller has agreed to sell, assign and deliver to’Purchaser. and Purchaser has agreed to purchase
and acquire, certain assets. All capitalized ferm$ used herein without>definition shall have the
respective meanings ascribed to them in the Ag}\eement.

NOW, THEREFORE, Seller, for good and valuable consideration; as set forth in
the Agreement, the receipt and sufﬁcnenc\wo{ which 1s\herebv acknowledged, hereby grants,
bargains, sells, conveys, assigns, releases, tran{I:ers \and deln;ers\lo Purchaser, its successors and
assigns, absolutely to have and to hold thg same forever all of*S\elleg s rights, title and interest in
and to, as well as goodfancl marketable title to, the>Fiber- System, as defined in the Agreement
and described in Schédulé A attached hetetd, ard Séiler assmnsv to Purchaser all third party
express or implied warranty ngh\ts r\elatm0 to\the coﬁslmcuomof the Fiber Systern and materials
incorporated into the “Fiber Syste\m This Bill 6f Sale is being executed and delivered as a
condition to_the. AQreem‘é‘nt and,ig expresslv hereby-made subject to and shall have the benefits
of the r,gspectwe r\e\pres_g‘ntauons warramig;\ covénams terms, conditions, limitation and other
provisions of the Agreement. \ SN

-~
.

Seller owns*outright ai;\(\i “has full legal right, title and authority to sell, transfer,
convey, assmn and dehver\to Purchase{ and except as outlined in the Agreement and
specifically under-Sections 1 and 18, Purchaser hereby shall have. good. valid and marketable
title to and owne\rshlp of the F lber System, free and clear of any and all liens, encumbrances or
other restrictions of eve\ry l\md nature, description or character whatsoever, including, without
limitation, the claims Srliers of any back taxes or taxing authority, and any and all claims or
rights of others.

Purchaser shall quietly enjoy the Fiber Syvstem hereby sold, transferred, conveyed,
assigned and delivered.

Seller further covenants and agrees that it will, from time to time, make, execute
and deliver or cause to be made, executed and delivered all such other instruments, documents
and other assurances as Purchaser may reasonablv require to confirm or more effectively convey,
transfer to and vest in Purchaser title 10 the assets described above.



This Bill of Sale shall be binding upon the Seller and its successors and assigns,
and shall inure to the benefit of and be enforceable by Purchaser and its successors and assigns.

IN WITNESS WHEREOF, Seller has caused this Bill of Sale to be executed in its
name by its duly authorized officer as of , 201 .

CITY OF SALISBURY

(SEAL)




EXHIBIT 4

EASEMENT AGREEMENT

This EASEMENT AGREEMENT (the "Easement™) is made on . 201 by
and between the CITY OF SALISBURY, a municipal corporation of\{he State of Marvland ("Grantor")
whose address is 125 North Division Street, Salisburv, /Marvland 21801, and MARYLAND
BROADBAND COOPERATIVE, INC., a Maryland no:},stocl\/consumer cooperative corporation
("Grantee™), whose address ts 2129A Northwood Drive, Salisbury, Maryland 21801.

Grantor is the owner of certain real estate locatéd™at in
Salisbury, Marvland, as more particularly describéd ofi Exhibit A attached hereto (the "Property™).
Grantee has requested that Grantor grant and conveys.dn easement as funh}er\d\esgibed herein to Grantee
for the construction and operation of certain telecommunications facilities by Grantee.

NOW, THEREFORE, in consideration of the sum ofOne Dollar’($1.00) and other good and valuable
consideration, the receipt and suffi c:er{cv Bf\whlch are hereby acknowledged GramMoes hereby sell,
grant and convey to Grantee, its successors Srand” assigns, an easement to construct, erect, install, lay, and
thereafter use, operate, inspect, maintain, .repair, \Feplace and\remove a telecommunications system,
consisting of wires, cables, conduits, commumcat;(\)‘ns Eﬁuipment shelters, generators and other related
above ground and subsurface ﬁ\tures. et\qm\pmem appu?tenances a?ld facilities (collectively, the
"Facilities") on, under and above: the Property. as it E\ISIS on “the_date_of tHis Easement and as depicted on
the plat attached hereto as:Easement-Exhibit B (the "Easefent Area! 2).?The term for the easement shall be
subject to termination o\nl} by court order purspant to the Memorandum of Understanding
between City of Salisbury, and Mar\'land Broadband Cooperative, Inc., dated the __ day of

ST T 2015 N0
/

—

1. / Grantee shall usg and operme the Facilities at its sole expense in accordance with applicable
laws and_safety codes, and, shall prompt]v repair anv damage to the Property resulting from such
construction. The Facilities shall\be mamtamed and repaired at the sole expense of Grantee and shall
remain the propertv of Grantee. Grantee sh?lll have the right to make changes, alterations or substitutions
of the Facilities:as>Grantee may from time-to-time reasonably deem advisable, provided that such
changes, alterations or substitution's do not unreasonably interfere with Grantor's improvements or use of
the Property. N \-\

R4

2. The Easement granted.hiereunder includes the right of Grantee 10 access the Easement Area as
needed for exercise its I'I"hlS ‘hereunder with respect to the Facilities. Except for emergency work,
Grantee's access o the Property shall be limited to normal business hours. Grantee's rights of ingress and
egress shall not unreasonably interfere with Grantor's improvements or use of the Property.

3. Graniee agrees to indemnifyv and hold harmless Grantor from. for and against any loss, damage,
liability, deficiency or claim (including reasonable attorneys' fees) in connection with any injuries to any
person or damage to any property directly resulting from Grantee’s (or its contractors’) construction,
installation, use, operation, inspection, repair, maintenance, renewal, replacement, or removal of the
Facilities.
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4. Grantor rcpresents, warrants, covenants and agrees that Grantor is the lawful owner of the
Property, has good, right and lawful authority to execute and deliver this Easement and that Grantor and
its successors and assigns shall warrant and defend the same and will indemnify and hold harmless
Grantee forcver against the claims of all persons whomsoever in any way asserting any right, title or
interest prior to or contrary to the rights of Grantee and its successors and ‘assigns under this Easement.

5. Grantor and Grantee covenant and agree, for themselves and their respective successors and
assigns, to execute such other documents, and take such further actions, as may be reasonably requested
by the other in order to carry out the provisions of this Easement, including without limitation, in the
event the applicable local recorder’s office shall refuse or otherwise fail to record this instrument, the
execution of another instrument granting the easement herein descrlbed‘m form acceptable for recording.

6. The cash consideration set forth above is paxd by Grantee Jand accepted by Grantor as full and
total payment for the rights set forth herein. All provisions of; tlns*Easement including the benefits and
burdens, shall run with the land and be binding upon and\mure to the:beneft of the parties hereto and
their respective successors, assigns, personal representatwcs lessees, permittees and licensees, and such
provisions shall be deemed to be enforceable equ' ible servitudes runml}g \Dlth the land and shall bind
any person having at any time any interest or estat ;the Easement Area as though such provisions were
recited and stipulated in full in each and every deed of\éonveyance&llcense or I€ase thereof or occupancy
agreement pertaining thereto. \

7. Except for Grantee's transfer; as\smnment lease, pe{ml{ and or license of the rights granted
herein and except for any transfer a55|unment\iease,.permlt ands orallcense of such rlghts by operation ot

8. This Easement: hd” b;‘}m\}strued n acc\ordanf:,e*\wth andggoverned by, the laws of the State of
Maryland without rcgjard{o p{mc:lplcs ofconﬂlcts of laws.

20



IN WITNESS WHEREOF, the parties have duiy executed this Easement Agreement as of the date
first written above.

GRANTOR'S NAME AND SIGNATURE:

CITY OF SALISBURY

By: PN (SEAL)
Name: /. /
Title:”  /

ACKNOWLEDGMENT BY GRANTOR

STATE OF MARYLAND _
COUNTY OF ((\

BEFORE ME, the underswned authority, omthis ___ day of . 201 __, personally
appeared/lhe \. . ofthe City of Sahsbury known to me to be the person(s) whose
name is.subscribed to-the foregoing mstrumeﬁt\‘and ac]\nouledﬂed to me that he/she executed the same as
his/her’ free’act and deed\End\for the’ purposes and consideration therein expressed.

NN

\ N \\ \> Notary Public in and for said State
\l \(

[SEAL] . ;
My Commission Expire}:\ ;o
.




GRANTEE'S NAME AND SIGNATURE:

MARYLAND BROADBAND COOPERATIVE, INC.

William Patrick Mitchell
President and CEO

ACKNOWLEDGMENT BY GRANTEE

STATE OF MARYLAND
COUNTY OF
BEFORE ME, the undersigned authority, on this day of . 20, personally

appeared William Patrick Mitchell, the President and CEOQ of MARYLAND BROADBAND
COOPERATIVE, INC. 2 Maryland non-stock consumer cooperative corporation, known to me to be the
person(s) whose name is subscribed to the foregoing instrument, and acknowledged to me that he/she
executed the same as his/her free act and deed on behalf of the corporation and for the purposes and
consideration therein expressed.

Notary Public in and for said State

[SEAL]
My Commission Expires:

Insert Property Exhibits "A" and "B"




MEMORANDUM OF UNDERSTANDING
between
City of Salisbury
and

Maryland Broadband Cooperative, Inc.

THIS MEMORANDUM OF UNDERSTANDING, (hereinafter referred to as the “Agreement™)

is made this day of , 2015 by and between MARYLAND

BROADBAND COOPERATIVE, INC., a Marvland consumer cooperative corporation with its
principal offices located at 2129A Northwood Drive, Salisbury, Maryland (hereinafier referred to
as “MDBC”), and the City of Salisbury, Maryland, a municipal corporation of the State of

Maryland (hereinafter referred to as “City™);

WHEREAS, the City is currently in the process of planning and constructing fiber optic
infrastructure to be located in the City, as depicted in EXHIBIT 1. which is aitached and made a

part of this Agreement (hereinafter referred to as the “Fiber System™); and

WHEREAS, the MDBC is a non-profit cooperative that provides fiber optic infrastructure

and services to underserved areas of the State of Marvland; and

Whereas, the City desires to sell, assign and deliver certain rights connected to the Fiber
Svstem 1o MDBC, and MDBC desires to purchase those rights, and thereafier to use, operate,
inspect, maintain and repair the Fiber System, in accordance with the terms and conditions of

this Agreement; and

Whereas, subject to Paragraph 28 below (relating to Relationship of the Parties), the
purpose of this Agreement is to develop a collaboration between the parties on the matiers set

forth herein; and



Now, THEREFORE, in consideration of the foregoing recitals and the mutual covenants

set forth in this Agreement, the parties agree as follows:

1. CONSTRUCTION AND SALE OF FIBER SYSTEM BY CITY TO MDBC

A. During construction of the Main Street Masterplan project, a copy of which is attached
and made a part of this Agreement as EXHIBIT 2, with regard to the Fiber System, the City’s
responsibilities shall be as follows: (1) to procure and contract with a contractor to install the
main conduit, hand holes and service conduit; (2) to oversee and inspect the instaliation of
conduit, hand holes and service lines; and (3) to terminate service lines outside of buildings at a
capped stub of conduit; and

MDBC'’s responsibilities during construction of the Main Street Masterplan project with
regard to the Fiber System shall be as follows: (1) to provide technical support for questions
from the City arising from the design of the conduit, hand holes and service iines; {2) under a
separate construction agreement to be entered into by and between MDBC and the City, to
undertake responsibility for the procurement and installation (either directly or through a
subcontractor engaged by MDBC) of the fiber optic lines, including service lines; (3) to oversee
and nspect the installation of fiber optic lines and service lines; and (4) to coordinate installation
of fiber optic line interconnections with individual property owners, which will then allow
members of MDBC to provide high-speed internet services to individual property owners.

B. Subject to the City reserving a secured interest in the Fiber System and a right of
reversion through legal action to ensure that MDBC performs all of its duties as outlined in this
Agreement, and unless otherwise addressed in this Agreement, upon the completion of the
construction, and the completion of testing. of the Fiber System, in consideration of the sum of
One Dollar ($1.00) and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the City agrees to sell, grant, transfer, deliver and convey to
MDBC, 1is successors and éssigns to have and to hold the same forever, all of the City’s rights,
title and interest in and to, as well as good and marketable title to, the Fiber System.

C. The said sale of the Fiber Svstem by the City to MDBC shall be consummated and
closed on a date mutually agreed to by the parties (hereinafter referred to as the “Closing Date™),

taking place promptly after the completion of the construction, and the completion of testing, of



the Fiber System, through the execution and delivery of a Bill of Sale by the City substantially in
the form as EXHIBIT 3. which is attached and made a part of this Agreement. As a part of the
closing of the said sale of the Fiber System by the City to MDBC, the City shall execute and
deliver an Easement Agreement substantially in the form as EXHIBIT 4. which is attached and
made a part of this Agreement. Said Easement Agreement and the sale of the Fiber System shall
remain in force until such time as the City petitions for and receives a court order to terminate
the easement and ownership of the Fiber System pursuant to Section 18 of this Agreement.

D. On or promptly after the Closing Date, the City shall provide to MDBC all as-built
drawings and records of the Fiber System.

E. To the extent that the Fiber System is constructed and completed in muitiple phased
steps, the parties by mutual agreement may determine to consummate and close the sale of the
Fiber System with multiple closings, with the City executing and delivering a separate Biil of

Sale at each such closing for each corresponding portion of the Fiber System then completed.

2. NO ASSUMPTION OF LIABILITIES OR OBLIGATIONS

The MDBC shall not assume any liabilities or obligations of the City and nothing shall be
construed as imposing any liability or obligation upon MDBC other than those specifically
provided for herein. If, however, the City obtains funding for the Fiber System from loans,
grants or any other source that demands compliance by or the assumption of any obligation by
MDBC, MDBC must agree, in writing, to comply. [f MDBC’s agreement is not received within
30 days of any such request by the City, this Agreement will terminate and anv Bill of Sale or
Easement Agreement previously executed in reliance upon the said anticipated loan, grant or
other source of funds will be subject to nullification by the court pursuant to Section 18 of this

agreement.

3. MAINTENANCE PROCEDURE

After the Closing Date, MDBC shall have all responsibilities for maintenance, repair and
locating of the Fiber System. The MDBC agrees that it shall use all commercially reasonable
efforts to perform routine, periodic maintenance work during the City’s normal business hours.
The City acknowledges that, after the Closing Date. MDBC shall have the right 10 access the

Fiber System twenty-four (24) hours a day, seven (7) days a week, for installation and

[P8]



maintenance, provided such access does not negatively impact City operations. Prior to all
visits, the MDBC shall. if so notified by the City, conform with the reasonable notice provisions
promulgated by the City from time to time, and telephone the City’s so designated authorized
representative at a telephone number, all as set forth in the written notice to be provided by the
City to MDBC, or any such other fully authorized person as the City may designate in writing

from time to time,

4. REMEDY OF INTERFERENCE AND AGREEMENT TO PROVIDE
COMMERCIALLY REASONABLE OPERATION AND MAINTENANCE

The MDBC guarantees that in the event any of its operations interferes in any way with
the operation of the City, it shall remedy the interference to the reasonable satisfaction of the
City. The MDBC shall provide the City with an emergency telephone number(s) by which the
City can contact a responsible employee, agent; or representative of the MDBC twenty-four (24)
hours a day, seven (7) days a week. MDBC shall provide for the commercially reasonable
operation and maintenance of the Fiber System at commercially reasonable rates for the benefit
of the City and all of MDBC’s customers. EXCEPT AS OTHERWISE SET FORTH IN THIS
AGREEMENT, MDBC MAKES NO OTHER WARRANTY, EXPRESS OR IMPLIED,
HEREUNDER, INCLUDING ANY WARRANTY OF FITNESS FOR A PARTICULAR
PURPOSE, AND ALL SUCH WARRANTIES ARE HEREBY EXPRESSLY DISCLAIMED.

5. REVENUE SHARING, PAYMENTS AND AUDITS

A. The MDBC shall pay to the City a portion of the revenue generated from MDBC's
leasing of dark fiber in the Fiber System. The rate or rates charged by MDBC may be
established and set by MDBC in its sole discretion. The portion of the revenue pavable to the
City by MDBC shall be equal to fifty percent (50%) of the lease amount paid by MDBC
members on a monthly basis for leasing of dark fiber in the Fiber Svstem. There 1s no revenue
share derived from lit services delivered to customers in the Fiber Svystem. If requested by the
City, a copy of all such member agreements shall be provided to the City, provided however, that
the user name and such other information as required, may be redacted should MDBC determine

in its sole discretion that confidentiality requires so.



B. All fee payments are to be paid within 60 davs of receipt of payments from MDBC
members. The MDBC will provide quarterly reports identifving dark fiber optic cable usage and
revenue generated to the City. The MDBC will also allow the City, at the Cily’s expense, to
audit the physical fiber optic infrastructure and financial records no more than twice per calendar
year to verify payments due under this Agreement. Any fee payments due for any partial annual
period shall be prorated. The MDBC shall make a reasonable attempt to recover all payments
due from its members for leasing the dark fiber. In the event a member does not provide
payment and service is discontinued, the MDBC shall not be responsible for past due amounts
for that member, but the City may, at its option, seek to collect the past amounts owed with the
full cooperation of the MDBC and shall be entitled to deduct its reasonable atiorney’s fees and
costs incurred by it in collecting past due amounts before dividing the amount collected with
MDBC on a fifty percent basis. Service shall be discontinued after 90 days in default, unless

special circumnstances are documented and provided in writing to the City.

6. CITY USE OF FIBER SYSTEM STRANDS

After the Closing Date, without cost to the City, MDBC will provide the City with the
use of twelve (12) strands of the Fiber System for the use of the City in its sole discretion in its
municipal operations. These twelve (12) strands of the Fiber System will not be leased, licensed,
assigned or traded by the City with or to any third party. Except at outlined elsewhere in this
Agreement and specifically under Sections | and {8 of this Agreement, all ownership right, title
and interest in the aforesaid twelve (12) strands of the Fiber Svstem shall at all times after the

Closing Date remain exclusively with MDBC.

7. LIMITED USE OF RIGHT-OF-WAY
The MDBC shall have the right o reasonable use of the City rights-of-way for the
purposes of installing, maintaining, repairing and operating the Fiber System and uses incidental

thereto.

8. LIABILITY
A. The MDBC shall indemnify, defend, and hold the City and its employees or agents

harmiess against any claim or liability for loss from personal injury or property damage resulting



from or arising out of the use of the Fiber System by the MDBC, its servants or agents,
excepting., however, such claims or damages that may be caused by the acts or omissions of the
City or its employees or agents.

B. The City shall indemnifv, defend and hold MDBC and its emplovees or agenis
harmless against any claim or liability for loss from personal injury or property damage resulting
from or arising out of the use of the Fiber System by the City, its servants or agents, excepting,
however, such claims or damages that may be caused by the acts or omissions of MDBC or its

employees or agents.

9. INSURANCE

The MDBC shall maintain comprehensive general liability insurance policy, which
names the City as an additional insured, in the amount of at least three million dollars
(83.000,000.00) combined single limit for personal injury and property damage liability per
occurrence in the aggregate.

10. FORCE MAJEURE

“Force Majeure Event”™ means any act or event that prevents the affected party from
performing its obligations in accordance with the Agreement, if such act or event is beyond the
reasonable control, and not the result of the fault or negligence, of the affected party and such
party had been unable to overcome such act or event with the exercise of due diligence
(including the expenditure of reascnable sums). Subject to the foregoing conditions, “Force
Majeure Event™ shall include without hmitation the following acts or events: (i) natural
phenomena, such as storms, hurricanes, floods, lightning, wind, drought, abnormal weather
condition or actions of the elements, volcanic eruptions and earthquakes; (ii) explosions or fires
arising from lightning or other causes unrelated to the acts or omissions of the party seeking to
be excused from performance; (iii) acts of war (declared or undeclared) or public disorders, civil
disturbances, riots, insurrection, sabotage, mihtary or guerilla action, economic sanction or
embargo, epidemic, terrorist acts, or rebellion; (iv) civil sirikes, work stoppage, slow-down, lock-
out or labor disputes; (v) action by a governmental authority, including a moratorium on any
activities related to the Agreement (provided that such order has been resisted in good faith); and

(v1) the inabilitv for one of the parties, despite its reasonable efforts, to obtain, in a timely
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manner, any governmental approval necessary to enable the affected party to fulfill its
obligations in accordance with the Agreement, provided that the delay or non-obtaining of such
governmental approval is not attributable to the party in question and that such party has
exercised 1ts reasonable efforts to obtain such permit. A Force Majeure Event shall not be based
on the economic hardship of either party.

Except as otherwise expressly provided to the contrary in this Agreement, if either party
is rendered wholly or partly unable to timely perform its obligations under this Agreement
because of a Force Majeure event, that party shall be excused from the performance affected by
the Force Majeure event (but only to the extent so affected) and the time for performing such
excused obligations shall be extended as reasonably necessary; provided, that: (i) the party
affected by such Force Majeure event, as soon as reasonably practicable after obtaining
knowledge of the occurrence of the claimed Force Majeure event, gives the other party prompt
oral notice, followed by a written notice reasonably describing the event; (ii) the suspension of,
or extension of time for performance is of no greater scope and of no longer duration than is
required by the Force Majeure event; and (iii) the party affected by such Force Majeure event
uses all reasonable efforts to mitigate or remedy its inability to perform as soon as reasonably
possible. Notwithstanding anything herein to the contrary, the obligation to make any payment
due to the City under this Agreement shall not be excused by a Force Majeure event for such
amounts as were received prior to, or after the Force Majeure event in connection with the

leasing of the Fiber System.

11.  COMPREHENSIVE EXCLUSIVITY OF ALL AGREEMENTS

It 1s agreed and understood that this Agreement contains all agreements, promises, and
understandings between the City and the MDBC, and that no verbal or oral agreements,
promises, understandings, or warranties of any kind shall be binding upon either party in any
“dispute, controversy, or proceeding at law, and any addition, variation, or modification to the
Agreement shall be void and ineffective unless made in writing and signed by the authorized
representatives of both parties. The Exhibits referred 10 herein are integral parts hereof and are
hereby made a part of this Agreement. To the extent that any of the provisions of any Exhibit
hereto are inconsistent with the express terms of this Agreement, the terms of this Agreement

shall prevail.



12. GOVERNING LAW
This Agreement and the performance thereof shall be governed, interpreted. construed,

and regulated by the laws of the State of Maryland.

13, TRANSFER OF RIGHTS AND OBLIGATIONS

A. The MDBC may assign or transfer its rights and obligations arising under this
Agreement to any entity legally authorized to operate a communications system, to any of its
parents, subsidiaries or affiliates; to the successor by consolidation or merger; o a purchaser of
all or substantially all of the MDBC’s assets; to any entity which purchases either a majority or
controlling interest in the MDBC; and to any partnership in which the MDBC, or any of its
parents, subsidiaries or affiliates is a general partner, upon the written consent of the City, which
consent shall not be unreasonably withheld or delayed and shall be subject to the condition that
the assignee shall ratify and affirm the terms of this Agreement in writing.

B. In its sole discretion, MDBC shall also have the right to grant third parties leases,

licenses and rights to use the Fiber System for the provision of communications services.

14. NOTICES

All notices hereunder must be in writing and shall be deemed validly given if sent by
overnight mail, hand delivered, and/or certified mail, return receipt requested. If sent by certified
mail, notices shall be deemed delivered three (3) days after mailing if addressed as follows (or

any other address that the partv to be notified may have designated to the sender by iike notice):

MDBC: MARYLAND BROADBAND COOPERATIVE, INC.
2129A Northwood Drive
Salisbury. MD 21801
Attention: Patrick Mitchell. President and CEOQ

City: CITY OF SALISBURY
125 North Division St.
Salisbury, MD 21801
Attention: Director of Information Technology



15. WAIVER OF TRIAL BY JURY
To the extent that a court of law would have jurisdiction over this Agreement, the parties

hereby waive trial by jury.

16.  NON-HIRING OF EMPLOYEES

No employee of the City or any unit thereof, whose duties as such employee include
matters relating to or affecting the subject matter of the Agreement shall, while so employed,
become or be an employee of the party or parties hereby contracting with the City or any unit

thereof.

17. NONDISCRIMINATION IN EMPLOYMENT

The MDBC agrees: (a) not to discriminate in any manner against an employee or
applicant for employment because of race, color, religion, creed, age, sex, sexual orientation,
marital status, national origin, ancestry, or physical or mental handicap unrelated in nature and
extent so as reasonably to preclude the performance of such employment; (b) to include a
provision similar to that contained in subsection (a} above, in any underlying subcontract except
a subconiract for standard commercial supplies or raw materials; and (c¢) to post and to cause
subcontractors to post in conspicuous places available to emplovees and applicants for

employment, notices setting forth the substance of this clause.

18. TERMINATION FOR DEFAULT

If the MDBC fails to materially fuifiil its obligations under this Agreement properly and
on time, or otherwise violates any material provision of the Agreement, the City may terminate
the Agreement by written notice to the MDBC. Notwithstanding the foregoing, upon written
notice to MDBC, MDBC shall have a duty to cure any such infractions and, providing MDBC
diligently pursues corrective action and cures said infractions within thirty (30) days after its
receipt of such written notice from the City, the Agreement shall remain in full force and effect.
In the event of such a termination by the City, the notice shall specifv the acts or omissions relied

upon as cause for termination. Notwithstanding the foregoing, and except as outlined elsewhere



in this Agreement and specifically under Sections | and 18, if any termination of this Agreement
by the City takes place after the Closing Date, MDBC shall continue to own ali title and interest
in and io the Fiber System, and shall continue o quietly enjoy the Fiber System sold, transferred,
conveyed, assigned and delivered by the City until such time as the City petitions for and
receives an order from the Circuit Court for Wicomico County, Marvland to terminate the
easement granted to MDBC and the sale of the Fiber System on the grounds of any material
breach of this Agreement by MDBC, bankruptcy of MDBC or dissolution of MDBC., or its
assignee. Failure, after the passage of the applicable time period for MDBC to cure any
infractions as set forth in this section, to provide commercially reasonable service or
maintenance of the Fiber System at a commercially reasonable rate, or to pay the City the monies
due in a commercially reasonable and prompt manner shall constitute a material breach of this

Agreement.

19. TERMINATION FOR CONVENIENCE

The performance of work under the Agreement may be terminated by the Citv in
accordance with this clause in whole, or from time to time in part, whenever the Cityv shall
determine that such termination is in the best interest of the City. The Cuy will pay all
reasonable costs associated with the Agreement that the MDBC has incurred up io the date of
termination, and all reasonable costs associated with termination of the Agreement; provided,
however, that the MDBC shall not be reimbursed for any anticipatory profits that have not been
earned up to the date of termination. Notwithstanding the foregoing, and except at outlined
elsewhere in this Agreement and specifically under Sections | and 18, if any termination of this
Agreement by the City takes place after the Closing Date, MDBC shali continue 10 own all title
and interest in and to the Fiber System, and shall continue to quietly enjoy the Fiber Svstem sold,
transferred, conveyed, assigned and delivered by the City until such ume as the court orders a

reversion of the Fiber System to the City and the extinguishment of the right-of-way easement.

20.  DELAYS AND EXTENSIONS OF TIME
The MDBC agrees to perform the Agreement continuously and dihigently in a
commercially reasonable manner. No charges or claims for damages shall be made by the

MDBC for anv delavs or hindrance, regardless of cause. in the performance of services under the

i0



Agreement. Time extensions shall be granted only for excusable delays that arise from
unforeseeable causes beyond the reasonable control and without the fault or negligence of the

MDBC, as outlined in Section 10 of this Agreement.

21. POLITICAL CONTRIBUTION DISCLOSURE

The MDBC shall comply with Election Law Article, §§14-101—1i4-108, Annotated Code
of Maryland, which requires that every person thal enters into contracts, leases, or other
agreements with the State, a county, or an incorporated municipality, or their agencies, during a
calendar year in which the person receives in the aggregate $100,000 or more, shall file with the
State Board of Elections a statement disclosing contributions in excess of $500 made during the
reporting period to a candidate for elective office in any primary or general election. The
statement shall be filed with the State Board of Elections: (1) before a purchase or execution of a
lease or contract by the State, a City, an incorporated municipality, or their agencies, and shall
cover the preceding two calendar years; and (2) if the contribution is made after the execution of
a lease or contract, then twice a year, throughout the coniract term, on: (a) February 3, to cover
the 6-month period ending January 31; and (b) August 3. to cover the 6-month period ending

July 31.

22. RETENTION OF RECORDS

The MDBC shall retain and maintain all records and documents relating to the
Agreement for three years after all payments to the City hereunder or any applicable statute of
limitations, whichever is longer, and shall make them available for inspection and audit by

authorized representatives of the City.

23. COMPLIANCE WITH LAWS

The MDBC hereby represents and warrants that:

A. lt.is qualified to do business in the State ol Marvland and that it will take such action
as, from time to time, may be necessary to remain so qualified:;

B. It is not in arrears with respect to the pavment of any monies due and owing the State

of Marvland. or any department or unit thereof, including, but not fimited to, the payment of



taxes and employee benefits, and that it shall not become so in arrears during the term of the
Agreement;

C. It shall comply with all federal, State and local laws applicable to its activities and
obligations under the Agreement; and

D. It shall obtain, at its expense, all applicable licenses, permits, insurance, and
governmental approvals, if any, necessary to the performance of its obligations under the
Agreement. The City shall reasonably cooperate with the MDBC in its efforts to obtain such

,licenses. permits, and governmental approvals.

24, LIABILITY FOR LOSS OF DATA
In the event of loss of any data or records necessary for the performance of the
Agreement where such loss is due to the negligence of the MDBC, the MDBC shall be

responsible, irrespective of cost to the MDBC, for recreating such lost data or records.

25. REPRESENTATIONS
A. Each party to this Agreement represents and warrants to the other that it has full

rights, power, and authority to execute this Agreement,

B. City represents and warrants to MDBC that no broker or finder has acted directly or
indirectly for the City in connection with this Agreement or the transactions contempliated
hereby, and no broker or finder is entitled to anv brokerage or finder’s fee or other commission
in respect thereof based in any wav on the actions or statements of, or agreements,

arrangements, or understandings made with the City.

C. MDBC represents and warrants to City that no broker or finder has acted directly or
indirectly for the MDBC in connection with this Agreement or the transactions contemplated
hereby, and no broker or finder is entitled 1o any brokerage or finder’s fee or other commission
in respect thereof based in any way on the actions or statements of, or agreements, arrangements,

or understandings made with MDBC.

26. WAIVER



The failure of either party hereto to enforce any of the provisions of this Agreement, or
the waiver thereof in any instance shall not be construed as a general waiver or relinquishment
on its part of any such provision, but the same shall nevertheless be, and remain in full force and

effect.

27. RULES OF CONSTRUCTION

The captions or headings in this Agreement are strictly for convenience and shatl not be
considered in interpreting this Agreement or as amplifving or limiting any of its content. Words
in this Agreement which import the singular connotation shall be interpreted as plural, and words
which import the plural connotation shall be interpreted as singular, as the identity of the parties

or objects referred to may require.

28. RELATIONSHIP OF THE PARTIES

The relationship between the City and MDBC shall not be that of partners or joint
ventures, and nothing contained in this Agreement shall be deemed to constitute a partnership
between them for any purposes. The City and MDBC in performing any of their obligations
hereunder, shall be independent contractors or independent parties and shall discharge their

contractual obligations at their own risk subject, however, to the terms and conditions hereof.

29. SEVERABILITY

If any term, covenant or condition contained herein is, to any extent, held invalid or
unenforceable in any respect under the laws governing this Agreement, the remainder of this
Agreement shall not be affected thereby, and each term, covenant or condition of this Agreement

shall be valid and enforceable to the fullest extent permitted by law.

30. COUNTERPARTS
This Agreement may be executed in one or more counterparts, all of which taken together

shall constitute one and the same instrument.

[Signature Page Follows)



IN WITNESS WHEREOF, the parties hereto have executed this Agreement to be effective on

the date first set forth above.
WITNESS: CITY OF SALISBURY, MARYLAND
BY: (SEAL)

Name:
Title:

WITNESS: MARYLAND BROADBAND COOPERATIVE, INC.

BY: (SEAL)
Patrick Mitchell, President/CEQ

APPROVED AS TO FORM AND LEGAL SUFFICIENCY:

S. Mark Tilghman, City Attorney
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EXHIBIT 1

FIBER SYSTEM

[insert drawing]



EXHIBIT 2

MAIN STREET MASTERPLAN PROJECT

[insert copy]

EXHIBIT 3



BILL OF SALE

The City of Salisbury, Maryland, a municipal corporation of the State of
Maryland acting by and through its City Council (the “Seller”) and MARYLAND BROADBAND
COOPERATIVE, INC.. a Maryland consumer cooperative corporation with its principal offices
located at 2129A Northwood Drive, Salisbury, Maryland (the “Purchaser”) have entered into a
Memorandum of Understanding, dated as of . 2015 (the "Agreement"), whereby
Seller has agreed to sell, assign and deliver to Purchaser, and Purchaser has agreed to purchase
and acquire, certain assets. All capitalized terms used herein without definition shall have the
respective meanings ascribed to them in the Agreement,

NOW, THEREFORE, Seller, for good and valuable consideration, as set forth in
the Agreement. the receipt and sufficiency of which is hereby acknowledged, hereby grants,
bargains. sells, conveys, assigns, releases, transfers and delivers to Purchaser, its successors and
assigns, absolutely to have and to held the same forever, all of Seiler’s rights, title and interest in
and to, as well as good and marketable title to, the Fiber System, as defined in the Agreement
and described in Schedule A attached hereto, and Seller assigns to Purchaser all third party
express or implied warranty rights relating to the construction of the Fiber System and materials
incorporated into the Fiber System. This Bill of Sale i1s being executed and delivered as a
condition to the Agreement and is expressly hereby made subject 10 and shall have the benefits
of the respective representations, warranties, covenants, terms, conditions, limitation and other
provisions of the Agreement.

Seller owns outright and has full legal right, title and authority to sell, transfer,
convey, assign and deliver to Purchaser, and except as outlined in the Agreement and specifically
under Sections 1 and 18, Purchaser hereby shall have, good, valid and marketable title to and
ownership of the Fiber System, free and clear of any and all liens, encumbrances or other
restrictions of every kind, nature, description or character whatsoever, including, without
hmitation, the claims or liens of any back taxes or taxing authority, and any and all claims or
rights of others.

Purchaser shall quietly enjoy the Fiber System hereby sold, transferred, conveyed,
assigned and delivered.

Seller further covenants and agrees that it will, from time to time, make, execute
and deliver or cause 10 be made, executed and delivered all such other instruments, documents
and other assurances as Purchaser may reasonabiy require to confirm or more effectively convey,
transfer to and vest in Purchaser title to the assets described above.

This Bill of Sale shall be binding upon the Seller and its successors and assigns,
and shall inure to the benefit of and be enforceable by Purchaser and its successors and assigns.

IN WITNESS WHEREOF, Seller has caused this Bill of Sale to be executed in its
name by its duly authorized officer as of .201 .




CITY OF SALISBURY

By: (SEAL)
Name:
Title:

EXHIBIT 4

EASEMENT AGREEMENT
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This EASEMENT AGREEMENT (the "Easement”) is made on . 2001 by
and between the CITY OF SALISBURY, a municipal corporation of the State of Marvland ("Grantor"),
whose address is 125 North Division Street, Salisbury, Maryland 2180t, and MARYLAND
BROADBAND COOPERATIVE, INC., a Maryland non-stock consumer cooperative corporation
("Grantee"), whose address is 2129A Northwood Drive, Salisbury, Marvland 21801.

Grantor is the owner of certain real estate located at in
Salisbury, Maryland, as more particularly described on Exhibit A auntached hereto (the "Property™).
Grantee has requested that Grantor grant and conveys an easement as further described herein to Grantee
for the construction and operation of certain telecommunications facilities by Grantee.

NOW, THEREFORE, in consideration of the sum of One Dollar (51.00) and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, Grantor does hereby sell,
grant and convey to Grantee, its successors and assigns, an easement to construct, erect, install, lay, and
thereafter use, operate, inspect, maintain, repair, replace and remove a telecommunications svstem,
consisting of wires, cables, conduits, communications equipment, shelters, generators and other related
above ground and subsurface fixtures, equipment, appurtenances and facilities (collectively, the
"Facilities") on, under and above the Property, as it exists on the date of this Easement and as depicted on
the plat attached hereto as Easement Exhibit B (the "Easement Area"). The term for the easement shall be
subject to termination only by court order pursuant to the Memorandum of Understanding between City
of Salisbury and Maryland Broadband Cooperative, Inc., dated the  dav of
2015.

1. Grantee shall use and operate the Facilities at its sole expense in accordance with applicable
laws and safety codes, and shall promptly repair any damage to the Property resulting from such
construction. The Facilities shall be maintained and repaired at the sole expense of Grantee and shall
remain the property of Grantee. Grantee shall have the right to make changes, alterations or substitutions
of the Facilities, as Grantee may from time-to-time reasonably deem advisable, provided that such
changes, alterations or substitutions do not unreasonably interfere with Grantor's improvements or use of
the Property.

2. The Easement granted hereunder includes the right of Grantee o access the Easement Area as
needed for exercise its rights hereunder with respect to the Facilities. Except for emergency work,
Grantee's access to the Property shall be limited to normal business hours. Grantee's rights of ingress and
egress shall not unreasonably nterfere with Grantor's improvements or use of the Property.

3. Grantee agrees to indemnify and hold harmless Grantor from, for and against any loss, damage,
liability, deficiency or claim (including reasonable attornevs' fees) in connection with any injuries to any
person or damage to any property directly resulting from Grantee's (or its contractors') construction,
installation, use, operation, inspection, repair, maintenance, renewal, replacement, or removal of the
Facilities.

4. Grantor represents, warrants, covenants and agrees that Grantor i1s the lawful owner of the
Property, has good, right and lawful authority to execute and deliver this Easement and that Grantor and
its successors and assigns shall warrant and defend the same and will indemnify and hold harmliess
Grantee forever against the claims of all persons whomsoever in any wayv asserting anv right, tiile or
interest prior to or contrary'to the rights of Grantee and its successors and assigns under this Easement.



5. Grantor and Grantee covenant and agree, for themselves and their respective successors and
assigns, to execute such other documents, and take such further actions, as may be reasonably requested
bv the other in order to carry out the provisions of this Easement, including without limitation, in the
event the applicable local recorder's office shall refuse or otherwise fail to record this instrument, the
execution of another instrument granting the easement herein described in form acceptable for recording.

6. The cash consideration set forth above is paid by Grantee and accepted by Grantor as full and
total payment for the rights set forth herein. All provisions of this Easement, including the benefits and
burdens, shall run with the land and be binding upon and inure to the benefit of the parties hereto and
their respective successors, assigns, personal representatives, lessees, permittees and licensees, and such
provisions shall be deemed to be enforceable equitable servitudes running with the land and shall bind
any person having at any time any interest or estate in the Easement Area as though such provisions were
recited and stipulated in full in each and every deed of conveyance, license or lease thereof or occupancy
agreement pertaining thereto.

7. Except for Grantee's transfer, assignment, lease, permit and or license of the rights granted
herein and except for any transfer, assignment, lease, permit and or license of such rights by operation of
law or court order, upon dissolution of Grantee under the laws of the State of Maryland, all of Grantee's
rights set forth herein shall cease and be of no force and effect.

8.  This Easement shall be construed in accordance with, and governed by, the laws of the State of
Maryland without regard to principles of conflicts of laws,

[Signature Page Follows]



IN WITNESS WHEREOQF, the parties have duly executed this Easement Agreement as of the date
first written above.

GRANTOR'S NAME AND SIGNATURE:

CITY OF SALISBURY
Byv: (SEAL)
Name:
Title:
ACKNOWLEDGMENT BY GRANTOR
STATE OF MARYLAND
COUNTY OF
BEFORE ME, the undersigned authority, on this day of . 200 __, personally
appeared the of the City of Salisbury, known to me to be the person(s) whose

name is subscribed to the foregoing instrument, aid acknowledged to me that he/she executed the same as
his/her free act and deed and for the purposes and consideration therein expressed.

Notary Public in and for said State

[SEAL]
My Commission Expires:




GRANTEE'S NAME AND SIGNATURE:

MARYLAND BROADBAND COOPERATIVE, INC.

Bv: (SEAL)
William Patrick Mitchell
President and CEQ

ACKNOWLEDGMENT BY GRANTEE

STATE OF MARYLAND

COUNTY OF

BEFORE ME, the undersigned authoritv, on this day of . 20__, personally
appeared William Patrick Mitchell, the President and CEO of MARYLAND BROADBAND
COOPERATIVE, INC. a Maryland non-stock consumer cooperative corporation, known to me to be the
person(s) whose name is subscribed to the foregoing instrument, and acknowledged to me that he/she
executed the same as his/her free act and deed on behalf of the corporation and for the purposes and
consideration therein expressed.

Notary Public in and for said State

{SEAL]
My Commission Expires:

Insert Property Exhibits "A" and "B"




