
RESOLUTTON NO.  

A RESOLUTION OF THE COUNCIL OF THE CITY OF

SALISBURY, MARYLAND APPROVING THE SETTLEMENT

AGREEMENT BY AND BETWEEN THE CITY OF SALISBURY

AND STEMENS INDUSTRY, INC. AND FIDELITY & DEPOSIT

COMPANY OF MARYLAND; AND AUTNORIZING THE MAYOR

AND COUNCIL PRESIDENT TO SIGN THIS AGREEMENT ON
BEHALF O THE CITY OF SALISBURY.

WHEREAS, the City has pursued a lawsuit against Siemens Industry, Inc. and Fidelity &
Depasit Compariy of Maryland, in the Circuit Court for Wicomico CounTy_relating to the performance
of the sludge dryer installed in the City' s Waste Water Treatment Plant; and

WNEiZEAS, the Mayor and Council have participated in extensive negotiations and mediation

with Siemen Industry, Inc. and Fidelity& Deposit Company of Maryland; and

WHEREAS, the Mayor and Council have considered all of the aspects of the litigation and

have concluded that the attached Settlement Agreement is in the best interest of the City;

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Salisbury,
Maryland, hereby approves the terms of the Settlement Agreement attached hereto and authorizes
Mayor Ireton and Council President Cohen to execute this Agreement on behalf of the City of
Salisbury.

THE ABOVE RESOLUTION was introduced and duly passed at a meeting of the Council of
the City of Salisbury, Maryland held on

6th

day of August, 2012,  and is to become effective
immediately upon adoption.

ATTEST:

Kimb ly Nichols Terry E.      en

CITY CLERK PRESID T, City Council

tAPPRO BY:

iames Ir to Jr.

MAY R,   ity of Salisbury



SETTLEMENT A.GREEM NT 1 LEASEt AND COVENANT NOT TO SUE

I'h s SETTLEMENT AGREEMENT, RELEASE, AND COVENANT NOT TO SU

tiie " Settlement Agreement") made this  day of Y1012, by and among the City of

Salisbury {hereinafter" City"), Siemens 3ndustz-y, Ii c.    { hereinafter" Sieinens"), and Fideiity&

Deposit GoFxipany o Maryland( hereinafter" k'& D"):

Introductory State nent

The City is a nunicipat corporation creafed and existing under the iaws of the State of

Marylancl.  On Juzic 23, 2005, U.S. ' ilter Davco Products, predecessor to Sietitens and now

referred to as " Siemens", signed a Purchase cder Agreement witlx Pizzagalli Construction

Company by the terms of which Siennens agreed to provide a sludge dryer ( called its llragan

Dr er) to Pizzagalli for the City' s wastewater treatment plant.  On August 3, 2005, Siemens

signed a second contract with 1' izzagalli regardiF g instatlation of tlae Dxagon Dryet. Thereafter,

Siemens, as principal, and idelity& Deposit, as surety, executed a erforinance bond relating t

Sien eiis' o ligations under ihe Purchase Qrder.

The City and Siemens have disputes regarding tbe perfojinance of the Dragon Diyer and

the causes af a y probiems therewith.   The City filed claims against Sie nens ana F& D in

Iitigation captioned City of Salisbury v.  O' Brien c c Gere Engineei•s, Inc„ et al., Case No.:

22C1 t0003 3.  The parties ha e now agreed #o eizter iYito tliis Settlement Agreement for the

purposes af resolving alt ciaims which were made or wl icli could liave been made by the City in

the Lawsuit and to eliminate tt e risks arnd uncertainties associated with the Lawsuit, aIl without

the admission of fault on the par of Sie nens and F& D.



Nov r, therefore, in consideration of the mutual covenants se# f rth herein at2d for oti er

good ar d v luable considera ion, the suffieiency of which is acknawledged by all paities, the

pai ties hereto agree as follows;

I.  The Introductory Statement is incorporateci herein by reference.

2.  Within 30 days after the City signs this agreement, Siemens( ar its insurers) sl all deliver

ro the City the total sum of Five Hundred Tl ousand Do Iars ($ 500,000.00}, either via

check or wire trar sfer.

3.  In consideration of the aforesaid payment, the City does hereby release and farever

discliarge Siecnens and F& D, tl eir successors,  assigns, parents,  subsidiaries;  other

affiliated entities, and each of their respective officers, direcfars, stocki3o ders, insurers,

attarr eys, agen#s, servants a id empioyees, from ali claims, deraaz ds, proceeciings, actions

and eauses of action, wliether at iaw ar at equity, from the beginning of t e world to the

date hereof, relating to F R D Bond No: PRF 8$ 28 47 and relafing direcity o indirectIy

to the Purchase order and Installa#ion Contr act for the supply and installation of the

I?ra on Dryer at the City' s wastewater treat nent plant, inc uciing but naf 3imited to a31

ciaims#hat- ere made or that conld have been Tnade or asserted in tite Lawsuit relating in

any way to ti e Dragon Dryer or tlie design, znstaliafian, or supply thereof{ all collectively

the " Released Claims"). The pravisions of this parag-aph do not apply to any elaim fo

enforcement of or £ or the breach of Siemens'  obli; ations under this Settlerr ent

Agreement.

4.  Neither the I2eleases specified in Paragraph 3 nor any otber provision of this Settlement

Agreement shall inure to the benefit of any other arty to the I,awsuit o- any other persan
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or en ity other thax Siemerzs, F& D anci t e City and those persons o- entities affiliated

with Siemens, F& D and the City as set forth in Paragraph 3.

5,  The City agrees #o futIy defend ( wit counsel ihat the City, Siemens and F & D agr

npon and paid for by the Gity), indemnify and hald harm ess Siemens and F& D and the

other entities a id/or persons released pursuant to Paragraph 3 from any claim asserted

pre 7ously oz at any time in the fnture) by any other arty to the Lawsuit or any other

person or entity against whom the City has asserted or may assert a claim relating to the

supply or instal alion of the Dragon Dryer, ineluding but not limited ta clairns for

con.trzbution or indemnity resulting from any claim asserted by the City.    The City` s

obligation 10 defend and indemnify Siemens and F & D shall not apply to any fees a id

costs Siemens and F & D incur prior ta Siemens and F & D ohtainin$ tlteir dismissaI

fron the City in this action.

5:::;.: Tn addition ta the releases contained in paragraph 3, tl e Parties agree that this Settlement

AgreeFnent is enfvrceable as a contract, including as a covenant not to sue.  The City

covenan#s that it will not commence, prosecute, or perrnit ta be cammenced or prosecuted

any action or other proceeding based an any Released Claim.

7.  To the extent any olairns in the Lawsuit are c etermined y final judgn ent of a court of

com etent jurisdiction to be subject to the Maryland Uniforn Contribution Atnong

Tortfeasors Act (" Act"}, tbe City agrees tha#, to the extent tl at Siemens or any aiher

persan released under parag•aph 3 above (" Released Party'), is determinec ta be a joint

tortfeasor, hen al! c amages recoverable by the City against anyone other ihan such

Reteasecl Party(ies) as a result of the herein described matt$rs shali be i•ednced under the

provisions of and in accordance with the Act.  The City understands and agrees thac this
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paragraph 7 is intended to prateot Siemens ( and other pexsons released under paragraph

3) fsom any liahility and exgense associated with any c3azms that the City is now

p rsuing, or hereafter rnay initiate ar pursue,. against any person other than Siemens

arising from o in any way relating to the installation or supply of#he Draga Dryer. The

Reieased Parties deny that they are joint#ortfeasors with any ather person or entity,.
8.    In consideration of the afaresaid release and halc3 harmless agreeinent, Siemens does

hereby release and forever discharge the City, its past, present or fiat are govex nrnentaI
offieials, agenTs, servants and emplayees, from all claims, demands, proceedi s, actions

and causes af action, whether at taw or at ec uity, fram the beginning of the i orld to the

date hereof ta the extent related to or arising from the supply by Siemens or insialIation

by Siernens af the Dragon Dryer.   The provisions of this paragraph do not apply to any

claiFn. for enforcement Qf ar for breach of the City' s obligations under this Settleinent

Agreement.  ln addition, Siemens does hereby release and forever discharge p'Brien &
Gere Engineers,  Inc.,  Constnictian Dynamics Group,  Inc,,  Pizzag lii Const- uctian

Company, and a t nther persons and entittes froin all clairns vhieh have acerued or whictz

may accn,3e in the fiiture fo contribution or inde nnity for the sUins paicl to tlle City
pursuant to P2ragraph 2 af this Settlement Agreement.

9.  The City represents and warrants that i# will dis ase of tha Dragon Dryer as scrap only
and not as an operating machiz e.  The City ftirther represents ai d warrants tllat any

contract or abreement with any third party to effectuate said disposal witl expliciily

rec uire disposal and explicitlyprol ibit any operatian and/ or resale of the Dryer.

10. The parties Izereto aaknowiedge that they have each had the bene t of the advice c f their

own caunsel witl regard to the sufficiency of the consideration provided by ach of#hem
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and with regard to tha terms of this Settlement Agreement.   3 teither Siemens nvr any

other gerson or entity wha is being reteasecl pursuant to Paragraphs 3 admits fault,

liability or responsibility for any of the claims whieh were or which could hAVe Ueen

made t y the City in#he Lawsui#.

I l. The parties hereto acknow edge that the City may disclose the terms of this SettIement

Agreenient to the extent required by apglicable law.

12. The City,  its past, present or future governmental o cials,  agents,  servants and

eFnployees wiIi nat issae any press refease or officiai pubfic annonncement, aiher than

Exhibit A, concerning the settleinent between Siemens and the City v itl out Siemens'
prior review and approval { if Siemens so chooses in its sole discretian).  The City, its

past, present or future governmental officials, agents, serva ts and emgloyees are

perinitted to discuss this settlement with their constituents as long as they da not ma}ce

any derogatory statements ( either oral or written} or otherwise disparage Siemens, its      '

prodt cts, empioyees, services o• work and will take aIl reasonabte steps to prevent others

fram making suc derogatory or disparaging statements on( or purportedly an} its behalf.

13. L3pon receipt of the settlement paynlent set forth. in this Agreement, the City herehy

agrees to promptly sign a Line of Dismissal with Prejudice of its clairrts againsi Siemens

and F& D and fr}e same wi#h tlte Cireuit Court for Wicamico C uizty,  Maryla id.

Thereai er, Siernens wil] file a Line of Dismissal with Prejudice of its eros,s- claims in the

mattar.

14, This Sattlentent Agreement sha} 1 be coristrued a id interpreted in accordance with the law

of the State ofMaryland.  As each garty ttas had the full opporti nity to partieipate in the
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draf ng of the Settiement Agreeme t it shall nat be construed in favor of or against either
patty hereto.

I5. Each Party shall bear its own atto eys fees and casts of titigatiorz.

b. Each party covenants that the representative executi ag ths Settleaz ent Agreemer;t on i#s

behalf has fulI tegal authority to do sa as reguirec by applicable law.

17. Th s Agr$eraent may be executed in one or more coe nte parts ( including via facsimile),

each ofwhich shall be deemed an original copy of this A ee ient and all of wl ich,, wl en
taken tagether, shail constitt;te one ancl the satne Agreement.   Copies af executed

cour terparts transmiifed by telecopy or other elet;tronie trans2nission s rvice sha31 be

considered originai execuled coux ter aris, providet receipt of copias of sucla counterparis
is con rmed.

The parties i ave executed this Agresment onAt ust, 2012,

CI O   2S 1Ifi'y

B}'  Date:   1
Ja es Ireton, Ir.  

Title:  Ma or

BY:   7Z       Date:       O o2

Terry Co     

Title:  Council President

Sie nens

Y  Date:

Title:
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lo. Eacli pariy covenants that the repr; sentasive eaecut ng che Settlement Agxeement an its
I

behalfhas fult legal autharity to do so as re9uired t y applicab}e laUr,   
I

l7. ' his Agreetnent ma}' be exeot ted: ii otte or tnore cous te parts ( includiq via faosimiie},    

e ct of which shatl be deemed an arigina copy af tltiis Agreement and all of whieh, tvhen i
taken iagether, sfZel! constituTe o7e and thB snme Agreement,   Copies of executed

eountsrpans transmitsed by ieleco y o ottker eleeiranie lransmission se vice shall be I
1

considered original executed counteiparts, gro id$d receipt of copies ofsuch counterparts i

is confirmed.      

The parties have executed this Agreement an J a3y, 2 I2. 

i
c;ry or s s y 1

y;       nat:

James Iretoa, rr.      

Title:  tvlayar
I

gy;    Date:      

Tetry Cohen
i

Titlet Council Presideni I

I
i
I

Siemens

3y;   Date;      '   9  o    

r7= Na 4'1a      4l Gc.,n  - tNiv.a<n.a I
Title:    n n r: A, r.  in. c.., fim';  .

5vP  9... c,. Q Stc- J'

i

I

Nidelity& Depos t Company of MAry1an:   

Date:     .- C/,` 

rA

Cff   u tTiile•   C>/7f9(1 I

1
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Fidelity& Deposit Coinpany of: 14ary1and

F3
i

Date: i 

Tide:    . 2tii/   Q%- S' ( du r7. G l
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